	Petition under Article 32 of Constitution

	A. Scope of Article 32 of the Constitution of India

The sole object of the Article 32 of the Constitution of India is the enforcement of the fundamental rights guaranteed under Part III of the Constitution of India. Whatever other remedies may be open to a person aggrieved, he has no right to complain under Article 32 where no fundamental right has been infringed. It follows that no question other than relating to a fundamental right will be determined in a proceeding under the Article 32 including interlocutory reliefs. A writ under the said Article 32 would not lie to enforce the Government policy or a Directive Principle.

Article 31 dealt with right to property. The said Article was deleted by the 44th Amendment Act, 1978, whereby the provisions of the said Article 31 were deleted and provisions of Article 300A were incorporated. By reason of deletion of the said Article 31 from the Part III of the Constitution, the right to property cease to exist as a fundamental right and therefore now it is not possible to file a writ in the Supreme Court of India under Article 32 for enforcing and/or challenging the right to property. However, a writ may lie under Article 226 of the Constitution of India to the High Courts.
  

B. Application under Articles 32 and 226

Article 32 and Article 226 both deal with enforcement of right of the citizen against the Government or Governmental Authorities. However, the scope of Article 32 is limited to the extent of enforcement of the fundamental rights stated in the Part III of the Constitution, whereas the scope of Article 226 of the Constitution is much wider than Article 32 of the Constitution. The High Court while exercising the Article 226 can give reliefs in case of quasi-Judicial Tribunals and authorities or other acts by such lower authorities even though the acts of such authorities do not infringe the fundamental rights.

The Supreme Court is competent to give relief under Article 32 against any authority within the territory of India. The power of High Court under Article 226 is confined to its territorial Jurisdiction, so that even where fundamental rights have been infringed, the High Court cannot grant reliefs against an authority located outside its territorial jurisdiction except in certain exceptional cases, namely where the causes of action arises, in whole or in part, within territorial jurisdiction of that Court. Howoever, a writ against Union of India can be filed in any High Court in India.
 

C. Amplitude of Supreme Court's jurisdiction under Article 32

The powers given to the Supreme Court under Article 32, for the enforcement of fundamental rights, are not confined to issuing prerogative writs only, and are not necessarily circumscribed by the conditions which limit the exercise of the prerogative writs. The said Article is wide enough to consider even claims for compensation arising from the violation of fundamental rights. The range of judicial review recognised in the superior judiciary of India is, perhaps, the widest and the most extensive known to the world of law. The power extends to the examining the validity to even an amendment to the Constitution. No Constitution amendment can be sustained which violates the basic structure of the Constitution.
   

D. Who may apply under Article 32

Any person who complains of infraction of any of the fundamental rights guaranteed by the Constitution is at liberty to move the Supreme Court, including corporate bodies, except where the language of the provisions or the nature of right compels the inference that they are applicable only to natural persons. Conversely, one cannot apply under Article 32 in respect of a fundamental rights which he does not possess. There are certain fundamental rights which are confined on citizen alone viz., rights under Article 19 of the Constitution. A non citizen cannot, therefore, apply for the enforcement of any such rights. But a non citizen or a company or a statutory authority may apply for enforcement of any of the fundamental rights, which have been confined on all persons under Article 14 of the Constitution.
  

E. Applicability of Article 32 to the Public Interest Litigation
In recent times, the Supreme Court has even considered and given reliefs in public interest litigation under Article 32 of the Constitution.
  

F. Expansion of Public Interest Litigation
1. This extraordinary jurisdiction was exercised by the Supreme Court for the enforcement of fundamental rights, in its jurisdiction under Article 32, where two Law Professors addressed a letter to the Supreme Court complaining that the fundamental rights of the inmates of the Protective Home under Article 21 were being violated by the Government Home.

2. In Gupta's case (AIR 1982 sec. 149) where Upendra's case (1983) 2 sec. 308 was referred to, the doctrine of public interest litigation was formulated by a Bench of 7 Judges in a comprehensive form, to apply to any case of public injury arising from –

a. the breach of any public duty, or

b. the violation of some provision of the Constitution, or

c. of the law.

3. Though the doctrine was initially applied by the Supreme Court to enforce fundamental rights under Article 32, it soon came to be applied by the High Courts, in their jurisdiction under Article 226, not only to enforce fundamental rights but also to restrain the Executive from undermining the public interest. As the Government is encouraging sports, grant of lease of land for that purpose even at concessional rates cannot be said to be not to subserve the public purpose.
 

G. Application under Article 32 against an order of taxation
1. Though the right not to be taxed except by authority of law is embodied in Article 265, which is not a fundamental right, an application under Article 32 will lie if that tax relates to a person's right to carry on a business or profession and thus constitutes an infringement of his fundamental right guaranteed by rights 14; 15; 19(1)(g).

2. Where the impugned order is a quasi-judicial order, which violates the fundamental right, application under Article 32 will lie if such order is –

. made under an ultra vires statute or rule;

i. without jurisdiction, though the statute may be intra vires, or

ii. made under a procedure which is ultra vires;

iii. violative of principles of natural justice, which is also regarded as an instance of order without jurisdiction.

i. But an application under Article 32 will not lie where the order of the taxing or other quasi-judicial authority, which has violated a fundamental right, is ultra vires, though based on a misconstruction of the law or an error of fact. 
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1. By this petition under Article 32 of the Constitution of India, the Petitioners seek to challenge the constitutional validity of the Textile Undertakings (Nationalisation) Ordinance, 1995 (No. 6 of 1995) ["the Ordinance" for short] and the consequent actions proposed to be taken pursuant thereof. The Petitioners submit that the said Ordinance is clearly ultra vires the Constitution and violative of Articles 14, 19 (1) (g) and 300A of the Constitution of India. The said Ordinance is clearly a colourable exercise of the legislative power (exercised by the executive) by the Respondents. The said Ordinance is also in teeth of the mandate of Article 300A of the Constitution of India. Besides the Ordinance is apparently aimed at nullifying the various orders passed by this Hon’ble Court which have been completely breached by the Respondents and they are clearly in contempt of those orders as demonstrated hereinafter. Besides the facts and circumstances of the case demonstrate that there was not an iota of urgency or circumstances as envisaged under Article 123 of the Constitution for promulgation of Ordinance. The Ordinance is clearly unconstitutional, null and void and the same is liable to be so declared for which purpose the Petitioners are approaching this Hon’ble Court.
  

2. The brief facts and background giving rise to the filing of this petition is narrated hereinafter.

1. Petitioner No. 1 is a joint stock company existing under and governed by the provisions of the Companies Act I of 1956 and has its registered office at Kamani Chambers, R. Kamani Marg, Ballard Estate, Bombay 400 038. Petitioner No. 2 is the Principal Officer/Director and shareholder of the 1st Petitioner and is national and citizen of India.
  

2. Respondent No. 1 is the Union of India. Respondent No. 2 is the Secretary, Ministry of Law and Justice and Company Affairs (Legislative Department). Respondent No. 3 is the National Textiles Corporation Ltd. ("NTC" for short) who were appointed custodian under the provisions of the Textile Undertakings (Taking over of Management) Act, 1983 (" the 1983 Act" for short) to whom now the assets of the textile undertakings, sought to be nationalised under the impugned Ordinance, are to be transferred and then to be vested in the said NTC. Respondent No. 4 is subsidiary corporation of respondent No. 3.
  

3. The Petitioner Company has been engaged in the manufacture of textile prior to 1982. The Petitioner Company has been performing its manufacturing activities extremely well upto 1979-80. On 18th January 1982 a general strike was declared in the textile industry at Bombay which strike had disastrous effect on the functioning of all the textile units in Bombay. The strike was continuing on 18th October, 1983.
 

4. On 18th October 1983 the Textile Undertakings (Taking over of Management) Ordinance, 1983 was promulgated and the possession of the Petitioners' textile undertaking was taken over at 2.30 a.m. on the morning of 19th October 1983 with the help of police force. The said Ordinance was later on passed into Act of parliamentary. The Ordinance and subsequently the Act proclaimed that it was passed to takeover the management of 13 textile undertakings mentioned in the First Schedule in the public interest; one of them being the Petitioner’s textile undertaking. It was further recited that the circumstances compelled the takeover of the management of those 13 textile undertakings. The Petitioner Company is listed at serial No. 1 of the First Schedule of the 1983 Act, a copy of the said Act of 40 of 1983 is annexed hereto as Annexure-A.
 

5. The Petitioners thereupon filed Writ Petition No. 2401 of 1983 in the High Court at Bombay challenging the constitutional validity of the said 1983 Ordinance and subsequently the 1983 Act, and other consequential reliefs. The petitioners crave liberty to rely upon the papers and proceedings of the said writ petition and various affidavits filed therein.
 

6. The said writ petition filed by the Petitioners herein was heard by the Division Bench of the Bombay High Court along with other companion writ petitions and the said writ petition by a judgment and order dated 13th June 1984 was allowed and the 1983 Ordinance/Act was declared as unconstitutional inter alia insofar as it pertained to the Petitioners textile undertaking. The Division Bench however granted certificate under Article 32 of the Constitution of India to the Respondents herein to appeal to this Hon’ble Court. A copy of the said judgment dated 13th June 1984 delivered by the Division Bench of the Bombay High Court is annexed as Annexure ‘B’.
 

7. The Petitioners state that thereafter Respondent No. 1 as also Respondent No. 3 have filed appeals in this Hon’ble Court being Civil Appeal No. 2995 and other companion appeals. On those appeals various orders have been passed which are summarised as under.

a. The appeals filed by Union of India and Respondent No. 3 as also various other parties were heard on 11th December 1984, 12th December 1984, 13th December 1984, 18th December 1984, 19th December 1984, 20th December 1984 and 15th January, 1985.

b. On 17th January 1985 an order was passed by the Bench of three Judges of this Hon’ble Court under which it was directed that the Civil Appeals as also the interim applications therein be heard by a Bench of not less than five Judges. A copy of the said order dated 17th January 1985 is annexed as Annexure ‘C’.

c. On 22nd January 1985 the three Judges’ Bench of this Hon’ble Court passed the following order as regards the Petitioners’ undertaking is concerned.

(i) NTC was directed to furnish to the Petitioners quarterly statement of profit & loss, balance sheet, monthly statement of stocks, production and employment in respect of their use and management of the Petitioners’ textile undertaking from 1983 onwards.(ii) The Union of India and NTC were restrained from disposing of, parting with possession or encumbering any immovable property, fixed asset, land, plant and machinery of the Petitioners without prior leave of the court.(iii) The Union of India and NTC were restrained from removing any plant, equipment, furniture or fixture from the premises of the Petitioners’ textile undertaking without leave of the court.(iv) The existing telephone connections of the directors of the Petitioner Company were directed not to be disconnected.(v) The NTC was directed to prepare inventory of all assets and other properties, both movable and immovable from 29th January 1985 from day-to-day.(vi) The NTC was directed to hand over the register of contracts, register of directors, register of charges, unissued shares, scrips, minute books of Board Meetings and General Body Meetings.A copy of the order dated 22nd January 1985 is annexed as Annexure ‘D’. 

d. On 23rd January 1985 on order was passed by the Bench of three Judges of this Hon’ble Court in which it was recorded that the possession of the registered office premises of the Petitioner Company will be restored by the Union of India and NTC to the Petitioners and this possession will continue with the company during the pendency of the appeal. The cars of the Petitioner Company takenover by NTC were also directed to be returned to the Petitioner Company. A copy of the order dated 23rd January 1985 is annexed as Annexure ‘E’.

The Petitioners state that each one of the above order and particularly the order dated 22nd January 1985 has not been fully complied with by the Respondents inasmuch as no steps have been taken whatsoever by the Respondents to comply with the same and furnish to the Petitioners necessary particulars and information as directed to be so furnished under the said order dated 22nd January 1985. Thus non-compliance with the order of this Hon’ble Court. The Petitioners have also learnt that the Respondents have disposed of the assets of the Petitioners’ textile undertakings contrary to and in breach of the orders passed by this Hon’ble Court, particularly the above order.

5. The Petitioners believe that in May 1995 the Union Cabinet had approved the revised Turnaround plan for the NTC subject to the following stipulations;

5. The retrenchment of workmen would be undertaken at large scale and voluntary retirement scheme would be offered to reduce the number of workmen strength by 32938.

5. To modernise 29 textile mills at a cost of Rs. 2005.72 crores.

5. Re-structuring of 26 mills stated to be unviable into 18 viable mills (as regards the Petitioners’ mills is concerned that it is to be merged with Gold Mohur and Jam Mills or Tata Mills).

5. Nationalization of 15 takeover mills.

5. The funds for the modernization are to be generated by sale of surplus lands and assets of these NTC mills.

5. That the functioning of the Turnaround plan should be met exclusively by sales proceeds of surplus lands and assets and no budgetary provision would be made for the same.

1. In this background, the Petitioners were shocked to learn that on 2nd June 1995 the Bill was introduced in the Lok Sabha being Bill No. 41/95 known as the Textile Undertakings (Nationalisation) Bill, 1995. The statement of objects and reasons for the Bill recited that pending nationalisation, management of the Petitioners’ undertaking and 12 other textile undertakings were takenover in public interest. It was further recited that it was necessary to ensure continued production and distribution of different varieties of cloth and yarn to the public at fair prices and the interests of workmen were also to be protected. The government also proposed to modernise and restructure the undertaking to make them viable and hence it was proposed to nationalise the 15 textile undertakings in public interest. The copy of the said Bill along with the statement of objects and reasons, President’s recommendation under Article 117 of the Constitution of India and the financial memorandum are annexed as Annexure ‘F’.

0. The Petitioners further state that the aforesaid Bill was introduced in Lok Sabha. This Bill for purported nationalization was introduced after a period of 12 years after the takeover of management. The Petitioners further state that the Bill is referred to the Joint Parliamentary Committee for Commerce for consideration to whom the Petitioners have made subsequently certain representations. The consideration of the Bill was thus deferred pending recommendations/report of the said Committee. The Petitioners submit that Article 31A permits takeover of management for a limited period of time. However, 12 years can never be considered as a limited period of time at end of which the Bill for nationalization was introduced and in this background, whilst the Bill introduced in Lok Sabha was pending before the Joint Parliamentary Committee, an Ordinance was sought to be promulgated on 27th June 1995 as mentioned hereinafter. The Ordinance promulgated under Article 123 of Constitution of India clearly did not precede existence of any emergency or urgency for taking such a step of legislation by executive. Thus the conditions precedent for issuance of Ordinance under Article 123 were and are clearly absent.
  

1. In this background, the Petitioners were shocked to learn that on 27th June 1995 the Ordinance has been promulgated known as Textile Undertakings (Nationalisation) Ordinance, 1995 (No. 6 of 1995). It is recited in the said Ordinance as under:

. The Ordinance is stated to be to provide for acquisition and transfer of textile undertakings and the right, title and interest of the owners in respect of textile undertakings.

i. Pending nationalisation, the management of the textile undertakings was takenover.

ii. Large sums of money have been invested with a view to make the textile undertakings viable.

iii. Further investments of very large sums of money were necessary for the purpose of securing optimum utilisation of the available facilities for the manufacture, production and distribution of cloth and yarn.

iv. It was necessary for securing continued employment of the workmen.

v. It was necessary in the public interest to acquire textile undertakings to ensure the interest of general public.

The copy of the said Ordinance is annexed as Annexure ‘G’.
 

i. The Petitioners submit that the salient features of the said Ordinance are as under :

0. The provisions of the Ordinance are deemed to have come into force on 1st April 1994 which is described as appointed day.

1. ‘Owner’ has been defined in Section 2(g) to mean any person immediately before the appointed day was immediate proprietor or lessee or occupier of the textile undertaking or any part thereof, and the said definition reads thus :
"2(G) "owner", when used in relation to a textile undertaking, means any person or firm who or which is, immediately before the appointed day, the immediate proprietor or lessee or occupier of the textile undertaking or any part thereof and in the case of a textile company which is being wound up or the business whereof is being carried on by a liquidator or receiver, includes such liquidator or receiver, and also includes any agent or manager of such owner but does not include any person or body of persons authorised under the Textile Undertakings (Taking over of Management) Act, 1983 or under the Laxmirattan and Atherton West Cotton Mills (Taking over of Management) Act, 1976 to takeover the management of the whole or any part of the textile undertaking";

2. ‘Textile Company’ has been defined in sub-section (1) of Section 2 which reads thus :
"2(1) "textile company" means a company (being a company as defined in the Companies Act, 1956) specified in column (3) of the First Schedule as owning the textile undertaking specified in the corresponding entry in column (2) of that Schedule;"

3. Section 3 provides that on the appointed day, the right, title and interest of the owner in relation to every textile undertakings shall stand transferred to and shall vest absolutely in Central Government. Sub-section (2) provides that every textile undertakings which stands vested in Central Government shall stand transferred and vested in the National Textile Corporation.

4. Section 4 provides the effects of vesting the assets and properties of the textile undertakings first in the Central Government and then in the NTC and those effects generally are thus :

(a) The assets of textile undertaking are deemed to be inclusive of all movable/immovable properties and lands etc. in India as well as abroad and shall also be deemed to include the liabilities and obligations specified in sub-section (2) of Section 5.(b) The property on vesting shall be freed and discharged from any trust, obligation, encumbrances, mortgage, charge, lien, etc. (c). The licences granted to the owner shall stand transferred to NTC.(c) The licences granted to the owner shall stand transferred to NTC.(d) The mortgagor of the property which vest in Central Government and NTC thereafter is required to give intimation to the Commissioner appointed as Commissioner of Payments under Section 17.(e) On the appointed day any suit, appeal or other proceedings in respect of the property shall not abate and be discontinued, but may be continued or prosecuted or enforced by or against the NTC. 

5. Section 5 provides that the owner shall be liable for liabilities of the textile undertakings except those specified in sub-section (2) in respect of any period prior to the appointed day. The liabilities excluded are the following:

(a) Loans advanced by the Central Government or State Government after the 1983 Ordinance.(b) The amounts advanced to textile undertakings after the management of the undertaking was takenover by the 1983 Act.(c) Wages, salaries and other dues in respect of any period after the management was takenover by the Central Government under the 1983 Act. 

6. Sub-section (3) of Section 5 provides that except the liabilities provided in sub-section (2) in relation to textile undertakings prior to appointed day shall be enforceable against the Central Government or NTC.

7. Section 8 provides that the owner of the textile undertakings shall be given in cash an amount equal to amount specified in the First Schedule. For the Petitioners’ undertaking the amount specified is Rs. 4,56,98,000/-.

8. Section 10 provides for management of the textile undertakings by NTC.

9. Section 11 provides that NTC may for the better management, modernisation, restructuring or revival of textile undertaking with the previous sanction of the Central Government may transfer, mortgage, sale or otherwise dispose of any land, plant, machinery or any other asset of the textile undertaking.

10. Section 17 provides for appointment of Commissioner for Payments for the purposes specified in the said section.

11. Section 20 provides for making claims before the Commissioner for Payments against the owner and Section 21 provides for priority of the claims as provided in the Second Schedule to the Ordinance. The priorities are classified as Categories 1, 2, 3, 4, 5 and 6 which are to take precedence over the other one. Categories 1 and 2 are included in the Schedule of the post takeover management period and apparently under Section 21 these liabilities are to get precedence and therefore they would be paid over to the respective claims who would make claim under Section 20 before the Commissioner for Payments, which will virtually wipe out the amount payable to the owner as specified in the First Schedule.

1. The Petitioners state that the Bill referred to hereinabove is reproduced verbatim by way of the impugned Ordinance was presented in the Lok Sabha on the last day of the budget session. After learning about the same, here was widespread protest against the same from all circles, including trade, industry, labour as also the State Government. The copy of the newspaper reports are annexed as Annexure ‘H’. The Petitioners further submit that the Bill has been referred to the Parliamentary Standing Committee. The Petitioners therefore made a representation on 10th July 1995 to the said Committee requesting them for the hearing. The Petitioners received a communication dated 10th July 1995 fixing the hearing on 12th July 1995 which has been postponed at the request of the Petitioners to 14th July 1995. The copies of the above two letters both dated 10th July 1995 are annexed as Annexures ‘I’ and ‘J’. The Petitioners submit that this seems to be a classic case of the governmental functioning of right hand being unaware of the activities of the left hand.

1. The Petitioners made representation dated 12th July 1995 to the Parliamentary Committee on Textile. In this representation, Petitioners pointed out the circumstances in which the management of the textile undertakings was takenover. The Petitioner pointed out the judgment of the Bombay High Court in which the said Act of 1983 so far as it pertains to the Petitioners’ undertaking was struck down and the appeal pending in this Honourable Court. The Petitioners also pointed out the complete mismanagement of the Petitioners’ textile undertaking by NTC and pointed out that it was not in anybody’s interest to nationalize the Petitioner’s undertaking as it would be further ruination of the undertaking and neither the production will increase nor the employment will be continued as the proposals being circulated in respect of the Petitioners’ undertaking were not the revival of the unit but the closure thereof and sale of land and merging the unit with some other mill. The Petitioners made a reference to the earlier representation made by them to the Honourable Minister on the subject matter being representation dated 29th August 1985, as also the representation dated 1st September, 1992. A copy of the representation dated 29th August 1985 is annexed as Annexure ‘K’ hereto. A copy of the representation dated 1st September, 1992 is annexed as Annexure ‘L’. A copy of the representation made by the Petitioners to the Parliamentary Committee being representation dated 12th July 1995 is annexed as Annexure ‘M’ hereto. The Petitioners submit that this is yet another factor this Hon’ble Court be pleased to take into account while judging the constitutional validity of the impugned Ordinance.

. The Petitioners state that it appears that on 31st July, 1995 in the monsoon session of Parliament, the Hon’ble Minister of State for Textile Mr. G. Venkataswamy introduced the Bill for converting the impugned Ordinance into Act. A discussion took place and various members have pointed out that promulgation of the Ordinance was wholly contrary to the parliamentary practices and it virtually amounted to ridiculing the Parliament. This was stated on the footing that earlier on 2nd June 1995 the Bill was already introduced in the Parliament and thereafter the same was referred to the Standing Committee which was equivalent to the Select Committee on the Bills and in this background on 27th June 1995 the Ordinance was promulgated. The Hon’ble Minister was asked by the Deputy Speaker whether the Ordinance could not wait when the Bill was pending before the Standing Committee. The Hon’ble Minister Mr. Mukul Wasnik made the following statement:

"There was an urgency which had necessitated the revival of these textile mills. There was certain recommendation made even by the Special Tripartite Committee which was constituted by the Ministry of Labour. If the Hon’ble member wants I can go through the entire statement and read it out for his information. But these were the reasons that I have explained. For the revival of these textile mills it was felt necessary to issue the Ordinances as soon as possible and therefore the Ordinance had to be issued."

The Petitioners crave liberty to refer to and rely upon the proceedings of Lok Sabha as regards the discussion on the introduction of the Bill for convert the impugned Ordinance into a Parliament enactment.

A. The Petitioners submit that the events which have transpired from 1983 after takeover of the management of the Petitioners’ textile undertaking by the Respondents and handing over it to the NTC, particularly the NTC’s subsidiary National Textile Corporation (South Maharashtra) Limited till the promulgation of proposed Ordinance. These events also throw light and clearly indicate the arbitrariness and unreasonableness of the impugned Ordinance. These events are summarized thus :

. The NTC has in operation 105 nationalized textiles and 15 managed mills including the Petitioners’ undertaking which are operated through its 9 subsidiary corporations. The authorised capital of NTC is Rs. 500 crores and paid-up capital is Rs. 457.85 crores.

i. There are hundreds of unviable sick textile mills allover the country in respect of which neither the Government nor NTC have taken any steps.

ii. As per the figures available relating to the functioning of NTC, the accumulated net losses of NTC as on 31st March 1995 are Rs. 4584 crores which is the provisional estimate. Out of 9 subsidiary corporations of NTC, 8 have lost their net worth and they have been declared as sick industrial companies under the provisions of the Sick Industrial Companies (Special Provisions) Act, 1985 and the references are pending before the BIFR. The reasons claimed by NTC for such losses are lack of adequate modernization of solid machinery, high mode and machine ratio, excess manpower and shortage of working capital.

ii. The matters have been referred to BIFR including the NTC (South Maharashtra) Limited which is the custodian for the Petitioners’ textile undertaking. The Petitioners have learnt that in the scheme proposed by the Textile Ministry before the BIFR the following points have been discussed and submitted for consideration :

ii. Since Banks and financial institutions are reluctant to pump in any more funds into operations of NTC, the functioning of NTC is neither trustworthy nor economical and NTC having defaulted in repayments has to generate its own funds.

ii. Surplus lands are proposed to be disposed of to utilise interest free funds for modernization, working capital and to make the Units viable.

ii. The mills will be merged with each other and on such merger surplus lands would be made available and modernization proposal will be worked out by raising Rs. 2005 crores.
  

ii. The questions have been asked in Parliament on the functioning of the NTC and particularly the functioning of the mills in Bombay of which management has been takenover by the Respondents under 1983 Act. The local M.P. within whose jurisdiction the Petitioners’ textile undertaking falls; i.e., Central Bombay M. P. Mr. Mohan Rawale had asked the questions in Lok Sabha and highlighted the mismanagement by NTC and corruption and inefficiency which it had engulfed. The Petitioners crave liberty to refer to and rely upon the proceedings of discussion in Lok Sabha on this subject as when the same are available.
 

ii. Petitioners state that as mentioned earlier, 9 subsidiary corporations of NTC have become sick under the provisions of the Sick Industrial Companies (Special Provisions) Act, 1985 and references are pending before BIFR on which various orders have been passed. Petitioners have obtained copies of those orders which are summarized as under :  

ii. In respect of NTC (South Maharashtra) Ltd., an order was passed by Bench IV of BIFR on 26th October, 1994 and operating agency has been appointed. The order proceeds on the footing of representations made in Bombay Textile Research Association report. A copy of the order dated 26th October 1994 is annexed as Annexure "N" hereto.

ii. The Petitioners state that similar orders have been passed in respect of the other NTC subsidiaries. On 27th April 1995 order has been passed in respect of the mills in Maharashtra wherein the Bench directed all concerned parties including the State of Maharashtra to submit their proposals on the draft scheme prepared by the operating agency. A copy of the order dated 27th April 1995 is annexed hereto as Annexure ‘O’.
 

ii. The Petitioners state that although they do not have the copy of the Scheme, from the newspaper reports, it appears that the scheme is to sell the surplus lands of the textile mills including that of the Petitioners’ textile undertaking, merger of some mills with others and on that basis, revival with voluntary retirement scheme, it has been reported in December 1994 that the BIFR has turned down the proposals of sale of the lands of the mills for use for other textile mills. Copy of these newspapers are annexed hereto as Annexure P.
 

ii. In May 1995, it has been reported that the BIFR, Special Bench at its hearing held on 20th April 1995 has ordered that since Textile Ministry and NTC holding Company did not give its consent for rehabilitation scheme, IDBI, the operating agency has been directed to explore the possibilities of finding a private promoter for revival of sick NTC units. Copy of the newspaper report is annexed hereto as Annexure Q.
 

ii. The Petitioners further submit that time and again news reports have been appearing on the functioning of NTC which clearly indicate that the NTC has been the white elephant generated by the Union Government and all the units of NTC all run at the cost of the management and workmen of the textile undertaking which have been takenover for management. The basic premise on which the Petitioners’ textile undertaking was takenover viz, mismanagement, though this ground was rejected by the Bombay High Court, is the root cause of the malfunctioning of NTC and it is the NTC who has mismanaged the textile undertakings including the Petitioners’ undertaking. Some of the news reports which have appeared in the past on this subject demonstrate this point beyond doubt are summarized as under :

ii. It was reported in September, 1992 (Financial Express dated 12th September, 1992) that Government itself was planning to return 7 mills (including Petitioners Mill) subject to certain terms and conditions and the proposal was not acceptable to the Millowners. A copy of the paper cutting is annexed as Annexure R.
 

ii. In the issue of Clotex India, September, 1992, the functioning of NTC has been analyzed wherein the proposals about sales of surplus land, merger of mills etc. have been discussed. Copy of the said article is annexed hereto as Annexure S.
 

ii. The Minister of State for Textile, Mr. G. Venkataswamy has clearly blamed NTC for malfunctioning of textile mills which has been reported in the press (Times of India dated 7th April 1993 copy whereof is annexed as Annexure T.
 

ii. The reasons for NTC’s failure including corruption, mis-management have been analyzed in an editorial (Mid Day dated 10th February 1994).
 

ii. Revival plan by package of sale of lands and purchase of modern machinery has been discussed which was apparently submitted to BIFR (Times of India dated 21st February 1994, Economic Times dated 21st February 1994, Observer dated 21st February 1994, Financial Express dated 21st February 1994, copies whereof are annexed as Annexure U hereto.
 

ii. In February 1994, a tripartite meeting was held between Labour Ministry, Textile Ministry and NTC where 79 sick NTC mills were suggested to be modernized (Economic Times dated 11th February 1994, Times of India dated 11th February 1994, Mid Day dated 7th February 1994, Financial Express dated 4th February 1994 — copies whereof are annexed hereto as Annexure V).
 

ii. The Hon’ble Speaker of Lok Sabha requested the Government to come out with a statement of the reasons which are causing NTC’s failure (Times of India dated 10th March 1994).
 

ii. The President of Rashtriya Mill Mazdoor Sangh had suggested in March 1994 that NTC has failed to take any remedial measures and for revival of Mills, the Mills should be restored to the owners or they should be privatised (Indian Express dated 10th March 1994, being Annexure W hereto).
 

ii. On 25th July 1995 a news report appeared in Asian Age reporting that NTC was to sell excess land of 15 textile mills which were sought to be takenover under the impugned Ordinance. It was mentioned that since the real estates prices in Bombay were zooming. Mr. Maheshwari, Manager of Industrial Relations at NTC, South Maharashtra State stated that useless lands belonging to each of these mills would be sold to raise funds to upgrade the technology in the mills. The mills of whose properties were sought to be sold inter alia include Elphinstone Mills; i.e., the Petitioners’ textile undertaking. A copy of the said news report is annexed hereto as Annexure X.
 

ii. On 31st July 1995 a news report appeared in Indian Express reporting that large number of employees of NTC, South Maharashtra had not been paid their wages, back wages, gratuity fund etc. and hundreds of cases were pending in the Labour Courts, Industrial Courts, High Courts and even the Supreme Court.
A copy of the said news report is annexed as Annexure Y.

ii. On 31st July 1995 in Times of India news report on the functioning of NTC appeared under the caption "God save us from the bureaucrats". It was reported that the idea of nationalising 15 textile units including the Petitioner was to raise Rs. 2005 crores to be funded by sale of lands. It was pointed out that the capacity utilisation of NTC in spinning units had dropped from 70% to 59% and in weaving units from 68% to 28%. The sale had dropped from Rs. 659 crores to Rs. 314 crores. It was further stated that on one hand privatisation of public sector unit was being undertaken to make them more efficient and on the other hand other units were being nationalised and handedover to one of the most inefficient PSUs namely the NTC. It was further reported that the Minister of State for Textile Mr. G. Venkataswamy had himself stated in 1993 that high level corruption in NTC was responsible for poor status of the mills. A copy of the said report is annexed as Annexure Z.

ii. On 1st August 1995 a news report appeared in Statesman, Calcutta and Hindustan Times, New Delhi in which the proceedings of Lok Sabha, in which the Government was criticised on the Ordinance, were reported. A copy of these two reports are annexed as Annexure AA. 

ii. The Petitioners submit that a starred question was asked in Rajya Sabha on functioning of NTC and the losses incurred by the NTC the break up of losses, and steps Government proposes to take or have already taken. This question was answered by the Honourable Minister of Textiles Shri G. Venkataswamy on 25th April 1995 in which it was mentioned that the accumulated losses suffered by NTC for the three years ending 1992, 1993 and 1994 were Rs. 2320, Rs. 3003, and Rs. 3790 crores respectively. It was stated that a revised Turn-around strategy was under consideration and the final scheme would be submitted to BIFR. As regards Petitioners’ textile undertaking is concerned, the accumulated net losses for the years ending 1992, 1993 and 1994 in crores were Rs. 3.63, 5.74 and 11.81 respectively. Some other questions were also answered about the functioning of the NTC. Copies of the questions and answers from the Rajya Sabha proceedings dated 25th April 1995 are annexed as Annexure BB hereto.
  

ii. The Petitioners believe that in respect of Petitioners’ textile undertaking, the scheme submitted before BIFR envisages the closure of the spinning and weaving unit and merger thereof with some other sick mill and generating funds by sale of surplus land belonging to the Petitioners’ company.
 

ii. The Petitioners submit that from the aforesaid it is evident that what the Respondents proposed through BIFR scheme as also of the impugned Ordinance is exactly contrary to what they are professing to do under the 1983 Act as also the impugned Ordinance; viz, augmenting manufacturing capacity for yarn and cloth, continuation of the unit and continuation of the work force in employment and preventing reduction in the employment force are all frustrated and in fact not even aimed at as is evident and obvious from the schemes proposed before the BIFR and the entire plan envisaged by the Respondents. The Petitioners submit that this single factor alone is sufficient to establish that the impugned Ordinance is clearly arbitrary, unreasonable and violative of Petitioners’ constitutional rights under Article 14, 19 (1) (g), and 300 of the Constitution of India.
 

i. In the circumstances aforesaid, the Petitioners are approaching this Hon’ble Court invoking its extraordinary jurisdiction under Article 32 of the Constitution of India challenging the aforesaid Ordinance; viz., Textile Undertakings (Nationalisation) Ordinance, 1995 (No. 6 of 1995) on the following amongst other grounds. Each of the grounds set out hereinbelow is without prejudice to one another.

0. The Petitioners submit that the impugned Ordinance is a continuation of the scheme of management undertaken in 1983 by virtue of 1983 Act. The Petitioners submit that 1983 Act and the 1995 Ordinance are thus inextricably linked and they cannot stand apart. The Petitioners submit that the 1995 Ordinance proceeds on the footing of the 1983 Act being ultra vires which in fact has been declared ultra vires by the Bombay High Court in the case of the Petitioners’ textile undertaking. Thus the premises of the impugned Ordinance is clearly wrong and is a subject matter pending before this Hon’ble Court before a Bench of not less than 5 Judges. The Petitioners therefore submit that until the validity of the 1983 Act is finally determined by this Hon’ble Court, the Respondents could not have undertaken the proposed legislation which has been so undertaken by the impugned Ordinance as the impugned Ordinance cannot stand on its own and therefore is liable to be declared as ultra vires. The Petitioner submits that the Ordinance which is subject matter of the Petition covers only 15 textile undertakings of which the management was takenover in 1983. However, there are around 100 mills closed which have not been touched by the present Ordinance. This clearly shows the nexus between the 1983 Act and the present Ordinance.
 

1. The Petitioners further submit that the 1983 Act was only for the purpose of preventing mismanagement in the textile undertaking and it was the only reason for taking over the textile undertakings including the Petitioners’ textile undertaking. In fact on a clear finding of fact the Bombay High Court in its judgment dated 13th June 1994 in Writ Petition No. 2401 of 1983 has observed in respect of the Petitioners’ textile undertaking thus :

"180. On the admitted position, the financial condition of all the mills during 1981 and 1982 including the Petitioners’ three mills was bad. In fact as compared to the financial condition of certain mills in CAT 2, the position of the Petitioners’ mills was better. In that case from the mere circumstances that the financial condition of the Petitioners’ mill was bad during 1981-82 no inference could be drawn that the same was due to any mismanagement, even if the terms were used in the sense of bad/improper management by the Petitioner Company. The Government therefore could not have, for taking over the management of the said mills, relied on the said CATs for classifying the Petitioners’ mills as mills whose financial condition was bad due to mismanagement."

"204. In our view, the above discussion would show that Union of India has failed to establish from any material on record that there was any nexus between the main object or purpose of the Act namely to takeover management of only those mills whose financial condition before strike as wholly unsatisfactory by reason of mismanagement and classification of Petitioner mills as such mills. In fact under the circumstances the Petitioner mills’ inclusion in the class covered by the Act was arbitrary. The impugned Ordinance/Act therefore infringed the Petitioners’ fundamental right under Article 14 of the Constitution and qua them was invalid".

Thus it is evident that the Petitioners’ textile undertaking was not mismanaged and therefore in 1983 the management thereof could not have been taken over. The Petitioners submit that from 18th October 1983 till 1st April 1994 (the appointed day under the impugned Ordinance) the position of the Petitioners’ textile mills and the undertaking is with the Respondents only by virtue of the orders of this Hon’ble Court and not by virtue of the 1983 Act which has been declared ultra vires insofar as it pertains to the Petitioners. The basic foundation of the present legislation therefore is clearly unsustainable and the impugned Ordinance therefore on that count is liable to be declared as unconstitutional and ultra vires.
  

2. The Petitioners submit that the Government of India is a signatory to the treaty of World Trade Organisation (WTO). The Petitioners submit that in view of changed Economic Liberalisation Policy of the Government which has been accepted allover the world and Indian acceptance of World Trade Organisation Charter, the concept of nationalisation is anti-thesis to the concept of liberalisation. In fact on one hand large number of public sector undertakings are being disinvested so as to put them in the hands of better and efficient measures for their efficient and effective functioning, and on the other hand the textile units like the Petitioners unit is sought to be nationalised and to be handed over by vesting it into the most inefficient and corrupt public sector undertaking in this country, namely NTC and its subsidiaries NTC South Maharashtra Ltd. These concepts are clearly anti-thesis of economic liberalisation and the present policies which have been subscribed by all the policy makers all over the country and accepted and acted upon allover the world. The Petitioners submit that the provisions of the legislations and the Constitution are now required to be interpreted liberally in view of the new economic liberalisation policy as also new industrial policy. Viewed in this perspective, the Petitioners submit that it is clear that the impugned Ordinance is clearly ultra vires and unconstitutional.
  

3. The Petitioners submit that the impugned Ordinance is clearly in teeth of the Petitioners’ rights under Articles 14, 19 (1) (g) and 300-A of the Constitution of India inasmuch as the entire scheme of the Ordinance is clearly expropriatory and unreasonable restriction on the Petitioners’ rights under Articles 14 and 19(1)(g) of the Constitution of India. The provisions of the impugned Ordinance make it abundantly clear that it is manifestly unreasonable, arbitrarily and capricious inasmuch as it contemplates the virtual expropriation of the owner of the textile undertaking as demonstrated in this petition. On this count alone the said Ordinance is liable to be declared as unconstitutional and ultra vires.
  

4. The Petitioners further submit that by virtue of the Textile Undertakings (Taking over of Management) Act, 1983 the management of the Petitioners’ undertaking was takenover by the Central Government and entrusted to the custodian — Respondent No. 3 herein. The provisions of the said Act proceeded on the footing that there was mismanagement in respect of the Petitioners’ undertaking and therefore it was expedient for the better management of the undertaking and for the interest of the workmen to takeover the management of the textile undertaking. The Petitioners submit that by a judgment and order of the Division Bench of the Bombay High Court dated 13th June 1984, the said Act insofar as it pertains to the Petitioners has been declared ultra vires and unconstitutional. The said judgment is in appeal in this Hon’ble Court and the management continues to be with the Respondents because of the orders granted by this Hon’ble Court on 17th January 1985, 22nd January 1985 and 23rd January 1985. But for these orders, the management and the possession of the textile undertakings would have to be reverted back to the Petitioners. The basic premise of the impugned Ordinance therefore is clearly absent and on this count also the purported object of the impugned Ordinance is clearly absent and the said Ordinance therefore is unreasonable, arbitrary and thus contrary to the mandate of Article 14 of the Constitution of India.
 

5. The Petitioners submit that it has been declared in the preamble that the Ordinance has been promulgated for the acquisition and transfer of textile undertaking and the right, title and interest of the owners in respect thereof to the Central Government and then to NTC. The object of such acquisition is proclaimed to be augmenting the production and distribution of different varieties of clothes and yarn so as to subserve the interest of the general public. It is further declared that whilst the management has been takenover, which is according to the Ordinance was pending acquisition, large sums of money have been invested to make the textile undertaking viable and further investments of large sums of money was necessary and it was also necessary for securing the continued employment of the workmen employed in the textile undertaking and it was therefore necessary in the public interest to acquire the said textile undertaking. The Petitioners submit that each of the assertions made in this preamble is completely false and is a bogie created for the acquisition of the Petitioners’ textile undertaking for a pittance. Thus the acquisition of the Petitioners’ textile undertaking is neither in the public interest nor for any public purpose and is virtually expropriation of the Petitioners without making a just compensation for such acquisition. On this count, the Ordinance is liable to be declared as ultra vires and violative of Articles 14, 19 (1) (g) and 300-A of the Constitution of India.
  

6. The Petitioners submit that the impugned legislation is not protected either by Article 
31-A or by Article 31-C as it is not for any purpose of implementing the directive principles under Article 39 (b) and/or 39 (c) of the Constitution of India. As held by this Hon’ble Court that from this legislation, in the instant case the Ordinance it has to be demonstrated that the Act is in fact made for the purposes of implementing the directive principles contained in clauses (b) and (c) of Article 39 and a mere proclamation or professing to that effect is not sufficient. In the instant case, it is clearly demonstrable from the text of the Ordinance that the same is not for any purpose of implementing the directive principles contained in clauses (b) and 9 (c) of Article 39 and if at all it is anything to the contrary, as such the impugned Ordinance has to satisfy on the touch stone of validity with reference to Articles 14 and 19 (1) (g) which it clearly fails. The said Ordinance therefore is liable to be declared as clearly unconstitutional and violative of Articles 14 and 19 (1) (g) of the Constitution of India.
  

7. The Petitioner submits that neither the 1983 Act nor the impugned Ordinance contain a declaration under Article 31C to the effect that the impugned Ordinance is for apparently giving effect to the principles contained in clauses (b) and (c) of Article 39 of the Constitution. The Petitioners submit that there are large number of legislations which the Petitioners have listed separately in a chart showing the nationalisation and acquisition Acts containing such declaration and the decision of challenges to such enactments and the legislations containing no such declaration and the decision of challenges to such enactments. The Petitioners submit that when the Parliament consciously puts a declaration in certain enactments whilst it consciously does not put such declaration in certain enactments, it has to have a significance and the inclusion of a declaration and their being no such declaration has to be clearly viewed in a different perspective. The Petitioners submit that in this background it is submitted that the Respondents cannot contend that the Act is protected by Article 31C unless a declaration to that effect is made in the legislation itself. The Petitioners submit that without prejudice to the aforesaid contention, even assuming without admitting that such a declaration is not necessary and it could be gathered from the legislation itself, the impugned Ordinance gives no such indication, and on the contrary positively it can be established that the impugned Ordinance is not the one for giving effect for the principles given in clause (b) and (c) of Article 39 of the Constitution. The Petitioners submit that on this count also the impugned Ordinance is liable to be declared as unconstitutional under Articles 14 and 19 (1) (g) of the Constitution.
 

8. The Petitioners further submit that after the Ordinance No. 10 of 1983 was promulgated on 8th October 1983 and possession of the undertaking was takenover by the Central Government and handed over to Respondent No. 3 as custodian, they have completely mismanaged the said undertaking, the workers’ strength has reduced and the cash losses have increased tremendously. Before the Textile Mills’ general strike Petitioners textile undertakings functioning was absolutely normal. Even during the general strike by Petitioners efforts functioning of textile undertaking was improved and just before takeover it was brought to almost normalcy. The Petitioners submit that the assertions that the Respondents have invested huge sums of money and it is necessary to invest further sums as also it is necessary to augment the work force for production and distribution of different varieties of cloth is completely false and bogus as before the takeover of the management the working of the Petitioners’ textile undertaking was much better than what as it has become after 18th October 1983. Since last about one year the Petitioners textile undertaking is completely closed. For month of June 1995, no salaries have been paid. The workforce and production has reduced considerably. The Petitioners have compiled a comparative data and the figures of the working of the Petitioners’ textile undertaking after 18th October 1983 which is annexed as Annexure ‘CC’ which justifies this point.
 

9. The Petitioners further submit that under Section 5 the liabilities of the undertaking except those specified under sub-section (2) are enforceable against the owner of the textile undertaking. Sub-section (2) contemplates liabilities by way of loans advanced to the textile undertaking by the governments, amounts advanced or the wages, salaries and other dues of the employees etc. It is contemplated that the expropriated owner shall be paid an amount equivalent to the one specified in the First Schedule. In respect of the Petitioners’ undertaking the amount specified is Rs. 4,56,98,000/-. However the said amount is not the compensation payable to the petitioners as it is to be adjusted by the Commissioner for Payments as per the scheme of part VI of the said Ordinance which contemplates that the Commissioner shall settle out of the amount payable to the owner of the textile undertaking of 5 categories as specified in the Second Schedule and the priority has been given to Categories 1 to 6 which take precedence over the another. Surprisingly and shockingly the liabilities in categories 1 and 2 are the post takeover management period which are also to be satisfied out of the amount payable to the expropriated owner out of the pittance of compensation payable to him. The Petitioners submit that this is the most shocking and grossest provisions of the Ordinance which makes the whole Ordinance unconstitutional and violative of mandate of Articles 14 and 19 (1) (g) as also 300-A of the Constitution of India.
 

10. The Petitioners further submit that the Division Bench of the Bombay High Court has declared in its judgment dated 13th June 1984 that there was no mismanagement of the Petitioners’ undertaking and the 1983 Act of taking over the management of the Petitioners’ undertaking was unconstitutional. The management and possession of the textile undertaking of the Petitioners is continued with the Respondents only by virtue of orders passed by this Hon’ble Court in the pending appeals as mentioned earlier; viz., the orders dated 17th January 1985, 22nd January 1985 and 23rd January 1985. Apart from the above, the Respondents having completely flouted and breached those orders, the possession and management of the textile undertaking continued with the Respondents is only by virtue of the said orders and not by virtue of the 1983 Act which is struck down insofar as it pertains to the Petitioners. In this view of the matter, the Petitioners submit that the impugned Ordinance is a clear frauid of power by Respondent No. 1 in promulgating the said Ordinance for nationalisation of the Petitioners’ textile undertaking. The Petitioners submit that on this count the impugned Ordinance is liable to be struck down and declared unconstitutional.
 

11. The Petitioners submit that in any view of the matter the Respondents had purported to takeover the management of the Petitioners’ textile undertaking from 18th October 1983 on the ground of mismanagement of the undertaking. The Petitioners submit that after 18th October 1983 whatever liabilities have been incurred by the Respondents cannot be fastened upon the Petitioners which is sought to be done by the impugned Ordinance. The Petitioners submit that on the other hand the management of the textile undertaking of the Petitioners was taken over with effect from 18th October 1983 which is continued by virtue of the orders of this Hon’ble Court and now what is sought to be done is all post takeover management liabilities of the textile undertaking are sought to be deducted from the compensation payable to the Petitioners for acquisition of the textile undertaking. The Petitioners submit that this is the most unfair and grossest provisions of the impugned Ordinance which makes it completely unsustainable and violative of mandate of Articles 14, 19 (1) (g) and 300-A of the Constitution of India.
 

12. The Petitioners submit that the 1983 legislation was a takeover of management legislation and was sought to be justified under Article 31-A (1) (b) which authorises the Legislature to takeover the management for a limited period. The Petitioners submit that assuming without admitting for the sake of arguments the contentions of the Respondent about the mismanagement, such takeover of management is permissible only for a limited duration of time and a period of 13 years from 1983 can, by no stretch of imagination, be considered as a limited period and hence on that count also the 1983 Act must fail. The 1983 Act being the basic foundation of the impugned Ordinance, it must also of necessary fail and on this count the impugned Ordinance is also liable to be declared as unconstitutional.
 

13. The Petitioners submit that it is mentioned that the expropriated owner will be paid an amount specified in the First Schedule subject to priority of claims as mentioned in Second Schedule under Sections 21, 22, 23, and 27 of the Act. As far as the Petitioners are concerned, a sum of Rs. 4,56,98,000.00 is stated to be the amount payable. However, no basis whatsoever has been disclosed either in the Ordinance or in accompanying document to the earlier Bill which is reproduced in verbatim by way of the present Ordinance. In fact the Petitioners have learnt that the Respondents themselves have valued the assets of the Petitioners’ textile undertaking to the tune of Rs. 100 crores whereas the amount payable is Rs. 4 crores and odd which is also subject to deductions as per the priorities mentioned in the Second Schedule which priorities first include the post management takeover period liabilities incurred by the Respondents themselves. The Petitioners submit that they have large land area. The available FSI (Floor Based Index; i.e., permissible buildable area) on the basis of 1:33. Considering the present market value at a conservatives estimate of Rs. 4000/- per sq. ft. FSI, the value in monetary terms for the lands of the Petitioners company works out more than Rs. 200 crores. Besides, the value of the Petitioners plant and machinery etc. as of December 1992 is Rs. 453.23 lacs and all these assets are sought to be takenover for a meagre sum of Rs. 4,56,98,000/- which demonstrates its illusoriness. Thus the impugned Ordinance purporting to provide compensation of Rs. 4 crores and odd is clearly and demonstrably expropriatory. The amount of so called compensation is neither just equivalent of market value nor a non-illusory amount and is clearly an illusory amount and on this count also the same is liable to declared so.
 

14. The Petitioners submit that the purported amount of compensation of Rs. 4,56,98,000/- payable to the Petitioners’ textile undertaking is a pittance compared to its real value. Besides the said compensation is not payable to the Petitioner, but is liable to be appropriated as per the priority prescribed in Schedule II of the Act. The priority include the post takeover management period liabilities created by the mismanagement of the unit by the Respondents - NTC. The Petitioners submit that the post takeover liabilities, inter alia, include the trade liabilities and creditors etc. of the textile undertaking of the Petitioners run by NTC. The Petitioners have figures available from the Respondents from the accounts for the years 1986-87, 1988-89 and provisional profit and loss account for 1st September, 1994 to 31st December, 1994. The losses for this period alone is Rs. 220.59 lakhs. The losses for the previous years for which the Petitioners have got the figures are to the tune of Rs. 711.59 lakhs and the net losses for the years 1991-92, 1992-93, and 1993-94 as disclosed by the Respondents in Rajya Sabha are Rs. 3.63, Rs. 5.74, and Rs. 11.81 crores. These are supposed to be post takeover liabilities which are to be satisfied from the compensation payable to the Petitioners which is Rs. 4,56,98,000/-. The Petitioners have worked out these figures in a separate statement in tabular form compiled from figures and documents by NTC itself. This chart is Annexure CC hereto. Thus, it is clearly evident that there is no surplus of even one paise available after discharging the post takeover liabilities. In fact the compensation is not sufficient enough for even the post takeover liabilities. Thus, for the mismanagement and negligence of the Respondents, the Petitioners are made to suffer. The Petitioners, therefore, submit that the impugned Ordinance is thus clearly expropriatory and confiscatory in nature and is therefore liable to be declared as unconscionable and violative of Articles 14, 19 (1) (g) of the Constitution of India. For the acts of omission and commission of the Respondents themselves, the liabilities are sought to be fasten upon the Petitioners. This is clearly impermissible.
 

15. The Petitioners further submit that as demonstrated earlier the purported Nationalisation is for augmenting the coffers of NTC and to subsidise and underwrite their losses which have been incurred by virtue of sheer mismanagement, corruption, inefficiency and incompetence on the part of NTC. Besides the proposed schemes even do not contemplate continuation of Petitioners’ Textile Undertaking but only to merge with other undertaking and liquidate the assets of the Petitioners’ textile undertaking. Thus the purported acquisition is not in public interest or public purpose but on the contrary not to nationalise the Petitioners textile undertaking and to return it to the Petitioners is for public purpose and in the public interest. The Petitioners therefore submit that the purported acquisition of Petitioners’ textile undertaking under the impugned Ordinance does not satisfy the twin test of acquisition, viz,: public purpose and only on payment of an amount which is non-illusory and just equivalent to market value as compensation. The Petitioners submit that above principles still continue to be the requirements of compulsory acquisition in exercise of power of Eminent Domain despite deletion of Article 19 (1)(f) and 31 by the Constitution (Fourty Fourty ) Amendment Act 1979. The Petitioners submit that on this count, the impugned Ordinance is liable to be declared as unconditional and ultra-vires.
 

16. The Petitioners further submit that under Section 9(2) of the impugned Ordinance provision has been made for simple interest at 4 per cent which is clearly unconscionable. The Petitioners submit that the interest rate generally prevailing is in the range of 18 to 21 per cent. In this background, the provision for interest at 4% is clearly illusory and arbitrary.
 

17. The Petitioners further submit that under Section 5(3)(c), the Respondents are absolved from criminal liability for the post takeover period. The Petitioners are point out this provision only to demonstrate how arbitrary, unreasonable and unconstitutional the impugned Ordinance is.
 

18. The Petitioners further submit that by virtue of 1983 Act, the management was sought to be takenover of the textile undertaking and not the Petitioners’ company as such. In fact, the said 1983 Act had itself distinguished between a textile company and textile undertakings. The Petitioners submit that they have various separate assets and undertakings which are not part of the textile undertaking, viz: i) Leather Clothes Division, ii) Falguni Division engaged in block printing, manually of fancy sarees, Salwars and Kameez which are purchased from open market as Fashion Fabric Division, iii) Head Office, iv) Landdeal with an independent third party, v) retail shop building, vi) cars and vii) land and buildings (Moon Mills premises).
 

19. The Petitioners submit that brief particulars of the three of the above separate divisions/assets of the Petitioners’ Company are summarised in statement and are annexed hereto as Annexure DD. The Petitioners submit that without prejudice to the contention that the 1983 Act itself is invalid and ultra vires and the present impugned Ordinance is also ultra vires, in any view of the matter the registered office/administrative office of the Petitioners Company and aforesaid two divisions, viz: Leather Cloth Division and Falguni Division (Fashion Fabric Division) are separate establishments and are not part of the textile undertaking which has been so held by the Division Bench of the Bombay High Court and thus in any view of the matter neither the management of them can be takenover nor the same could be nationalised.
 

20. The Petitioners submit that under Section 29 of the Ordinance it has provided that the provisions of the Ordinance shall have effect notwithstanding anything inconsistent therewith contained in any other law or the judgment, order or decree of any Court. The Petitioners submit that in the event of it being contended that the orders passed by this Hon’ble Court indicated earlier in an appeal from judgment and order of the Bombay High Court from Writ Petition No. 2401 of 1983 stands superseded by virtue of Section 29. It is clearly impermissible and amounts to contempt of this Hon’ble Court. It has been now well established that a legislation overriding the judgment and decree of a court is permissible only if such a new legislation cures the defects as pointed out in the judgment but not otherwise. If such contention is raised, it would mean that the impugned Ordinance purports to declare a judgment in valid without remedying the defects pointed out in the judgment which is wholly impermissible. In fact such a course of action is not possible as factually it has been found that, the premise for enacting the 1983 Act insofar as it pertains to the Petitioners’ unit; i.e., mismanagement positively it can be established that the impugned Ordinance is not the one for giving effect for the principles given in clause (b) and (c) of Article 39 of the Constitution. The Petitioners submit that on this count also the impugned Ordinance is liable to be declared as unconstitutional under Articles 14 and 19 (1) (g) of the Constitution.
 

21. The Petitioners therefore submit that the impugned Ordinance is unconstitutional and is not saved as a reasonable restriction under Clause 6 of Article 19 of the Constitution of India. The Petitioners therefore submit that impugned Ordinance is therefore liable to be declared as ultravires, unconstitutional and violative of Articles 14, 19, 31A, 123 and 300A of the Constitution of India.
 

1. In the premises aforesaid, the Petitioners most respectfully submit that this Hon’ble Court be pleased to declare that Textile Undertakings (Nationalisation) Ordinance, 1995 (No. 6 of 1995) dated 27th June 1995 is unconstitutional, null and void and ultravires Articles 14, 19 (1) (g), 123 and 300A of the Constitution of India.
 

1. The Petitioners further submit that this Hon’ble Court be pleased to issue a writ of mandamus or a writ in the nature of mandamus or any other appropriate writ, order or direction under Article 32 of the Constitution of India —

. restraining the Respondents from acting upon in furtherance or implementation or in pursuance to the Textile Undertakings (Nationalisation) Ordinance, 1995;

i. for bearing and restraining the Respondents from taking any steps including the disposal of the assets of the Petitioners’ textile undertaking or any other steps whatsoever pursuant thereto;

ii. directing the Respondents to forthwith handover back possession of the textile undertaking of the Petitioners without responsibility of the liabilities of the undertaking created in post management takeover period; i.e., 18th October 1983 till date of such handing over.
 

i. The Petitioners further submit that it is absolutely just, essential, necessary and in the interest of justice that pending the hearing and final disposal of this petition, this Hon’ble Court be pleased to stay the operation, implementation and execution of the impugned Textile Undertakings (Nationalisation) Ordinance, 1995 (No. 6 of 1995) in any manner whatsoever.
 

i. The Petitioners further submit that if it is contended by the Respondents that by virtue of Section 29 of the Ordinance the interim orders passed by this Hon’ble Court are no more valid and effective, then pending the hearing and final disposal of this petition this Hon’ble Court be pleased —

. to restrain the Respondents from disposing of, parting with possession or encumbering any other immovable properties, fixed assets, plant, machinery and fixtures of the Petitioners’ textile undertaking;

i. to restrain the Respondents from removing any plant, machinery, furniture and fixtures from the premises of the Petitioners’ textile undertaking;

ii. to restrain the Respondents from in any manner interfering with the possession of the office premises of the Petitioner Company at their registered office without any interference or obstruction of any nature whatsoever;

iii. to direct the Respondents to file the monthly statement of profit and loss, stocks production and employment in respect of use by the Respondents of the Petitioners’ textile undertaking as directed under order dated 22nd January 1985 and submit to the Petitioners the inventory of all assets as on 18th October, 1983.
 

i. The Petitioners submit that it is also absolutely just, essential, necessary and in the interest of justice that pending the hearing and final disposal of this petition, this Hon’ble Court be pleased to direct that the interim orders passed by this Court on 17th January 1985, 22nd January 1985 and 23rd January 1985 on Civil Appeal No. 2995 of 1984 and other companion appeals and miscellaneous matters therein are operative and binding on the Respondents.
 

i. The Petitioners submit that they have demanded justice but the same has been denied to them. The Petitioners in the circumstances have no alternative equally efficacious remedy except approaching this Hon’ble Court.
 

i. The Petitioners are challenging the said Ordinance on the ground of violation of their fundamental right under Part III. The present writ petition under Article 32 of the Constitution of India is therefore maintainable. Besides, an appeal arising from the previous 1983 Act which was struck down by the Bombay High Court is also pending before this Hon’ble Court which has been referred to the Constitution Bench for hearing. The Petitioners submit that this Hon’ble Court therefore has jurisdiction to entertain, try and dispose of this petition in exercise of its ordinary civil jurisdiction under Article 32 of the Constitution of India.
 

i. The Petitioners have not filed any other petition in relation to the subject matter of the present petition either in this Hon’ble Court or in any High Court in the country.
 

i. The Petitioners have paid fixed court fee of Rs. 300/- on this petition.
 

i. The Petitioners will rely upon the documents, a list whereof is hereto annexed.
The Petitioners Therefore pray :

. (a) that this Hon’ble Court be pleased to declare that Textile Undertakings (Nationalisation) Ordinance, 1995 (No. 6 of 1995) dated 27th June 1995 as constitutional, null and void and ultra vires Articles 14, 19 (1) (g) and 300 A of the Constitution of India.

a. (b) that this Hon’ble Court be pleased to issue a writ of mandamus or a writ in the nature of mandamus or any other appropriate writ, order or direction under Article 32 of the Constitution of India —

a. (i) restraining the Respondents from acting upon in furtherance or implementation or in pursuance to the Textile Undertakings (Nationalisation) Ordinance, 1995;

a. (ii) forbearing and restraining the Respondents from taking any steps including the disposal of the assets of the Petitioners’ textile undertaking or any other steps whatsoever pursuant thereto;

a. (iii) directing the Respondents to forthwith handover back possession of the textile undertaking of the Petitioners without responsibility of the liabilities of the undertaking created in post management takeover period; i.e., 18th October 1983 till date of such handing over;
  

b. that pending the hearing and final disposal of this petition, this Hon’ble Court be pleased to stay the operation, implementation and execution of the impugned Textile Undertakings (Nationalisation) Ordinance, 1995 (No. 6 of 1995) in any manner whatsoever;

c. pending the hearing and final disposal of this petition this Hon’ble Court be pleased—

c. to restrain the Respondents from disposing of, parting with possession or encumbering any other immovable properties, fixed assets, plant, machinery and fixtures of the Petitioners’ textile undertaking;

c. to restrain the Respondents from removing any plant, machinery, furniture and fixtures from the premises of the Petitioners’ textile undertaking;

c. to restrain the Respondents from in any manner interfering with the possession of the office premises of the Petitioner Company at their registered office without any interference or obstruction of any nature whatsoever;

c. to direct the Respondents to file the monthly statement of profit and loss, stocks production and employment in respect of use by the Respondents of the Petitioners’ textile undertaking as directed under order dated 22nd January 1985;

d. that pending the hearing and final disposal of this petition, this Hon’ble Court be pleased to direct that the interim orders passed by this court on 17th January 195, 22nd January 1985 and 23rd January 1985 on Civil Appeal No. 2995 of 1984 and other companion appeals and miscellaneous matters therein are operative and binding on the Respondents;

e. ad-interim reliefs in terms of prayers (c), (d) and (e);

f. for costs of this petition;

g. for such other and further reliefs as the nature and circumstances of the case may require and this Hon’ble Court may deem fit and proper to grant. 


